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There are a number of areas where alternative drafting approaches may be appropriate, depending on the nature of the Project and the parties involved. This paper gives a number of suggestions for alternative drafting in the following areas:

1. Appendix 1 - Lifecycle

2. Appendix 2 - Equipment

3. Appendix 3 - Co-operation and Warranty Agreement between a Building Contractor and Leisure Operator where different parties under different contracts are responsible for building a Facility/operating it.
4. Appendix 4 - Drafting riders relating to the handover and operation of a new build or refurbished facility
5. Appendix 5 - Simplified Change Procedure. Flow diagrams are included in Procurement Toolkit to illustrate how the various sections of the Change Procedure work (as drafted and included in the template DBOM and LOC contracts), but if parties are looking to incorporate a simpler version of the Change Procedure, the versions included at Appendix 5 may be of use.
1. LIFECYCLE

1.1 Introduction

Two forms of contract have been prepared: a Design, Build, Operate and Maintain contract (DBOM) and a Leisure Operating Contract (LOC).

The DBOM is designed for situations where an Authority wants to fund the building of new facilities which will then be operated and maintained by a leisure operator, and/or situations where there will be significant refurbishment works to existing facilities, which will then be operated and maintained by a leisure operator.

The LOC is intended for use by Authorities who have existing facilities which they would like to be operated and maintained (including minor refurbishment works).

Set out below is an alternative approach for lifecycle and maintenance in the contracts.

The term "lifecycle" refers to the replacement of items because they have reached the end of their working life; "maintenance" refers to the on-going upkeep of items to make sure they remain in good working order and to prolong their useful life.

1.2 Lifecycle – current position in the contracts

Based on consultation feedback, the contracts contain different positions in relation to lifecycle, based on the most likely scenario for each of the contracts.

DBOM

The DBOM requires the Contractor to provide an annual plan for lifecycle replacement which the Contractor will then submit to the Authority as part of the Schedule of Programmed Maintenance.

The Contractor then has to carry out lifecycle replacement in accordance with the Lifecycle Schedule but has the opportunity to suggest changes to the Lifecycle Schedule.

The Authority has the right to see detailed records relating to lifecycle replacement.

The risk of lifecycle replacement (of all items) is therefore passed to the Contractor. This means that the Contractor is responsible for funding all lifecycle replacements as and when due (even if they have not budgeted to do so). Equally, if lifecycle spend comes in under budget, the Contractor can keep the lifecycle "surplus".

This approach brings benefits to Contractors as they have flexibility to manage their own lifecycle funds and is less of an administrative burden for the Authority than alternative options (see below), but the down side is that if the Contractor became insolvent the lifecycle fund would remain with its assets (which is less likely to be the case with a joint lifecycle/separate lifecycle account (see below)).

However, there are many different lifecycle approaches that an Authority may wish to take, depending on the nature of the Facilities and their condition.

LOC

In this situation, consultation feedback has indicated that the most likely scenario is that it is unlikely to be appropriate and/or value for money for lifecycle risk to be passed to the successful bidder given the bidder would not have been responsible for building the facilities.

The suggested approach is therefore for the Contractor to have responsibility for profiling when lifecycle items should be replaced, but then to alert the Authority to items which the Authority was responsible for as and when they were due (whether according to the Lifecycle Schedule or applying Good Industry Practice). It is then for the Authority to determine whether to confirm that the Contractor should proceed and replace such item (at the Authority's cost – such cost to be the cost set out in the Lifecycle Schedule if the item was planned for replacement at that time, or the cost assessed using the Change Protocol if the item's renewal has been determined by the Contractor applying Good Industry Practice.)

If the Authority does not want the item to be replaced, the Authority would instruct an Authority Change to deal with it.

All maintenance responsibility is still with the Contractor. The Contractor has to provide the Authority with evidence that it has maintained an item that the Authority is responsible for funding the replacement of before the Authority is obliged to fund its replacement.

If the Authority does not maintain/replace items that it is responsible for (assuming the Contractor has complied with its obligations to maintain etc) then this is treated as an excusing cause so the Contractor is not deducted against for consequential performance failures.

In the current LOC drafting there is no sharing of lifecycle surpluses.

1.3 Lifecycle – possible alternative position

DBOM

In a DBOM for new-build facilities, as the Contractor will be responsible for building the facilities, it is considered reasonable that the Contractor should take full lifecycle risk: if it has mis-priced how much lifecycle will cost over the life of the contract it will be responsible for funding any shortfall.

This approach could either take the form of the process outlined above (the current position in the DBOM) or more rigorous controls over how lifecycle funds are spent could be included.

An alternative drafting position is set out at Appendix 1.

Again, lifecycle risk is passed to the Contractor but with more detailed controls and processes relating to the lifecycle funds themselves. For instance, the drafting provides that sums projected to be spent on lifecycle are paid into a separate account, and such sums can only be withdrawn as and when lifecycle replacement has taken place.

The drafting also allows for "Lifecycle Reviews" to take place so that the Authority and the Contractor can assess how lifecycle spend is progressing and whether any surpluses are being built up and the possible sharing of lifecycle surpluses during the term of the contract and on expiry/termination.

Such sharing of lifecycle surpluses is consistent with the Government's suggested approach in relation to lifecycle as set out in PF2. However, PF2 is assuming a contract where the local authority pays a unitary charge to the Contractor providing the facilities and services. The DBOM contract now assumes a Surplus Annual Payment with the Contractor paying the Authority and has an overall surplus sharing mechanism therefore having a separate lifecycle surplus sharing arrangement is not a standard market position.
If the DBOM is used for a project where there is refurbishment (but not newly built facilities) it is likely to be more appropriate to adopt one of the options where lifecycle risk is shared between the Authority and the Contractor.

It is suggested that if the Contractor takes all lifecycle risk that they should also take all maintenance risk. For maintenance risk sharing options, please see below.

LOC

In this situation, the Authority will need to consider with its advisers whether it is appropriate and/or value for money for lifecycle risk to be passed to the successful bidder. If so, the drafting approach contained in the DBOM can be used. However this is only likely to be appropriate in an LOC situation where very detailed information is available to bidders in relation to the condition of the facilities, plant, machinery and equipment (though even if such detailed information is available, it may not be value for money for the Authority to pass all lifecycle risk to the Contactor in respect of parts of the facility where the condition is not known and it is not practicable to carry out full infrastructure surveys).

It is more likely that a lifecycle risk sharing option will be appropriate, along with possible maintenance risk sharing.

In terms of lifecycle risk sharing, the Authority may decide either to retain the risk of replacing certain items (as is currently set out in the LOC) or to retain the risk only of those items costing over a certain threshold to replace. If the latter option is chosen, the drafting in the LOC will need to be updated accordingly.

In the LOC all maintenance responsibility is with the Contractor, but the Authority may decide to retain some of the risk (for instance in items it was responsible for replacing) itself.

Additionally, in the LOC situation, whatever lifecycle risk is sitting with the Contractor, the Authority may decide to include drafting relating to how the Contractor manages its lifecycle fund/potential claw back of any lifecycle surpluses. Drafting included at Appendix 1 could be adapted for use in this situation. This may be appropriate where the Authority is paying the Contractor a significant Deficit Annual Payment but is not considered appropriate where the Contractor is paying the Authority a Surplus Annual Payment (with the significant risk the Contractor has assumed) where it is reasonable for the Contractor to manage its costs and when carrying out the maintenance and lifecycle obligations under the contract.
2. EQUIPMENT

At Appendix 2 suggested drafting has been prepared for an Authority wanting more detail included in the contract in relation to equipment over and above what is contained in the Services Specification.

The sample drafting suggests a position where the Authority provides some equipment and some is provided by the Contractor.

The drafting also allows a potential split between equipment available as at the commencement of the contract for existing facilities and equipment provided during the contract term for new facilities which are being developed.

The drafting will need to be reviewed and adapted accordingly depending on the nature of the project in question.

3. CO-OPERATION AND WARRANTY AGREEMENT

The Co-operation and Warranty Agreement at Appendix 3 has been prepared as a suggested link between a Building Contractor, Leisure Operator and Council on a project where a separate Leisure Operating Contract and Building Contract are being used and where the Leisure Operator is expected to become involved in the design development process. This document should be reviewed thoroughly and updated to reflect the details of each particular project.

4. Drafting rider relating to the handover and operation of a new build or refurbished facility
Where the Authority has procured the build of a new facility, or the refurbishment of an existing facility, and wishes the successful bidder to enter into the LOC prior to the building work being completed, the drafting included at Appendix 4 can be used to deal with the handover of the facility. This drafting also suggests how any delay to the expected build programme can be dealt with as between the Authority and Contractor. This drafting should be reviewed thoroughly and updated to reflect the detail of each particular project.

Appendix 1

Alternative Lifecycle Drafting

Definitions:

Lifecycle Assets
each item of building fabric, plant and machinery, furniture, fittings and equipment to be renewed or replaced during the Services Period as identified in the Lifecycle Schedule within the Schedule of Programmed Maintenance or as may be identified by the parties applying Good Industry Practice;

Lifecycle Maintenance Account

the interest bearing bank account in the name of [          ]
 with regard to the replacement of Lifecycle Assets to be opened within [twenty (20)] Business Days of [the Commencement Date];

Lifecycle Maintenance Amount

the relevant amounts [per annum/per Contract Month] for the [Facility/Facilities] set out in [            ] (Indexed), being, subject to the terms of this Agreement, the sums payable by the Authority, into the Lifecycle Maintenance Account in respect of the replacement of the Lifecycle Assets;

Lifecycle Period

the period between Lifecycle Review Dates;

Lifecycle Profile

the amounts profiled to be spent by the Contractor on the replacement or renewal of Lifecycle Assets at [the/each] Facility as shown in the Base Case [in row [     ]] as at the Commencement Date;

Lifecycle Report

the report prepared by the Contractor pursuant to clause 2.2 (Lifecycle Reviews);

Lifecycle Request

has the meaning given to it in clause 2.1.4 (Lifecycle Maintenance Amount and Lifecycle Maintenance Account);

Lifecycle Review Date

the [3rd, 6th, 9th and 12th]
 anniversaries of the Commencement Date;

Lifecycle Schedule

the detailed annual lifecycle schedule showing when the Lifecycle Assets will be renewed or replaced, and forming part of the Schedule of Programmed Maintenance;

Lifecycle Spend (Actual)

the actual amount spent on the replacement or renewal of Lifecycle Assets;

Lifecycle Surplus

the Lifecycle Profile less the Lifecycle Spend (Actual) to the extent that the result is a positive number (if the result is a negative number, the Lifecycle Surplus shall be deemed to be zero).
1 [Drafting note: the Programmed Maintenance Information should also include details of any Lifecycle Assets which are planned to be replaced which, because of their high costs, may (subject to sufficiency of funds in the Lifecycle Maintenance Account) require funds to be made available from the Lifecycle Maintenance Account before the replacement item has been installed and commissioned and the level of any such proposed advance funding.]

1.1 Lifecycle Maintenance Amount and Lifecycle Maintenance Account

1.1.1 The Authority shall pay the Lifecycle Maintenance Amount into the Lifecycle Maintenance Account on [           ].
  Interest accrued on sums standing to the credit of the Lifecycle Maintenance Account shall form part of the balance and shall only be applied towards meeting Lifecycle Requests in accordance with this clause 2.1 (Lifecycle Maintenance Amount and Lifecycle Maintenance Account).

1.1.2 Except as expressly permitted under this clause 2.1 (Lifecycle Maintenance Amount and Lifecycle Maintenance Account), the Contractor shall not be entitled to receive any amounts from the Lifecycle Maintenance Account. Any withdrawal of monies from the Lifecycle Maintenance Account shall require the written consent of both parties
 (such consent not to be unreasonably withheld or delayed). If either party disputes that a proposed withdrawal is not in accordance with this clause 2.1 (Lifecycle Maintenance Amount and Lifecycle Maintenance Account), it shall promptly provide notice of its reasons and the dispute shall be resolved in accordance with the Dispute Resolution Procedure.

1.1.3 Without prejudice to the Contractor's obligations under this Agreement, the Authority shall have no obligation to authorise any payment to the Contractor to the extent that there are insufficient funds available in the Lifecycle Maintenance Account.

1.1.4 The Contractor may submit a request (a Lifecycle Request) to the Authority for payment of amounts from the Lifecycle Maintenance Account in respect of the replacement of a Lifecycle Asset included in the agreed Schedule of Programmed Maintenance. A payment out of the Lifecycle Maintenance Account following a Lifecycle Request shall only be authorised by the Authority if and to the extent that:

1.1.4.1 the costs of the replacement Lifecycle Asset and/or installation works are consistent with the relevant Lifecycle Schedule and Lifecycle Profile;

1.1.4.2 if the costs of a replacement Lifecycle Asset and/or installation works are in excess of the costs indicated for such asset and works in the relevant Lifecycle Schedule and Lifecycle Profile, an estimate of costs has been provided to and agreed by the Authority in relation to such replacement;

1.1.4.3 subject to clauses 2.1.4.4 and 2.1.4.5, the replacement item has been purchased, installed and commissioned at the [Facility/Facilities] in compliance with the provisions of this Agreement;

1.1.4.4 if the lifecycle replacement works are programmed to be carried out over a four (4) week period (or longer), such period of lifecycle replacement work has been undertaken;

1.1.4.5 in respect of a Lifecycle Asset where advance funding is required, the level of such advance funding has been approved by the Authority in accordance with clause [            ] (Schedule of Programmed Maintenance); and

1.1.4.6 the Contractor has issued a VAT invoice to the Authority for the relevant and proper amount (VAT Invoice).

1.1.5 Subject to clause 2.1.4 (Lifecycle Maintenance Amount and Lifecycle Maintenance Account), and the terms of this Agreement, the amounts which are authorised as payable to the Contractor shall be withdrawn from the Lifecycle Maintenance Account and paid to the Contractor within [twenty (20)] Business Days of receipt of the valid VAT Invoice. If the amounts requested in a Lifecycle Request are not authorised for payment in full by the Authority, the Authority shall provide the Contractor with reasons for the non-authorisation. The Authority shall within [twenty (20)] Business Days of receipt of the VAT Invoice pay to the Contractor in addition to the amount permitted to be withdrawn from the Lifecycle Maintenance Account the amount of VAT properly chargeable in respect of the supply to which the VAT Invoice relates. For the avoidance of doubt, the parties do not expect the Contractor to be required by Legislation or pursuant to an HMRC determination to account for VAT on any amount deposited or within the Lifecycle Maintenance Account unless a withdrawal request is approved and paid under this clause 2.1 (Lifecycle Maintenance Amount and Lifecycle Maintenance Account).

1.2 Lifecycle Reviews

1.2.1 At least [60] Business Days prior to a Lifecycle Review Date, the Contractor shall submit to the Authority a report containing:

1.2.1.1 a survey of the state and condition of the [Facility/Facilities] and Lifecycle Assets by comparison to the Contractor's maintenance and lifecycle obligations under this Agreement;

1.2.1.2 a revised projection for any alteration to the anticipated replacement or renewal of Lifecycle Assets in respect of:

1.2.1.2.1 the period from the relevant Lifecycle Review Date until the next Lifecycle Review Date; and

1.2.1.2.2 the period from the relevant Lifecycle Review Date until the Expiry Date;

1.2.1.3 confirmation of any differences between the Lifecycle Profile and Lifecycle Spend (Actual) during that Lifecycle Period, any actual or potential Lifecycle Surplus, and transactions that have taken place during that Lifecycle Period;

1.2.1.4 confirmation of the Lifecycle Profile for the Lifecycle Period up to the next Lifecycle Review Date and any potential future Lifecycle Surplus; and

1.2.1.5 confirmation of the Lifecycle Profile from that Lifecycle Review Date to the Expiry Date and any potential future Lifecycle Surplus,

(the Lifecycle Report).

2.2.2
On the Lifecycle Review Date, the parties shall discuss the contents of the Lifecycle Report, and the Contractor shall make such revisions to the Lifecycle Report as the parties agree are necessary.

1.3 Lifecycle Surpluses and deficits

1.3.1 On the Lifecycle Review Date, if it is agreed or determined that the balance of the Lifecycle Maintenance Account is not adequate to meet the projected expenditure on Lifecycle Assets, the Contractor shall pay into the Lifecycle Maintenance Account, within [10] Business Days of such agreement or determination, the amount which is required to ensure that the Lifecycle Maintenance Account has sufficient funds available.

1.3.2 To the extent that the Lifecycle Maintenance Account is or is likely to be in deficit in any Contract Year, the Contractor shall be liable for the additional costs necessary to achieve the Schedule of Programmed Maintenance [and Five Year Maintenance Plan] for that Contract Year but shall be entitled to reimbursement from the Lifecycle Maintenance Account for such amounts in future Contract Years (if any), provided sufficient amounts are available in the Lifecycle Maintenance Account taking into account all future lifecycle spend.

1.3.3 On each Lifecycle Review Date the parties will consider any Lifecycle Surplus and likely future expenditure on the replacement of Lifecycle Assets. If it is agreed or determined that the Lifecycle Surplus is in excess of what is needed, such excess shall be shared between the Authority and Contractor [equally].

1.3.4 On the Expiry Date any Lifecycle Surplus shall be shared between the Authority and Contractor [equally].

1.3.5 On termination pursuant to clauses [            ]
 of this Agreement any Lifecycle Surplus shall be shared between the Authority and the Contractor [equally].

Appendix 2

Equipment Drafting

Definitions

Authority Equipment

all items provided by the Authority for use in the provision of the Services and as listed at Schedule [                      ] (Authority Equipment);

Contractor Equipment

the equipment to be provided by the Contractor for use in the provision of the Services and in order to comply with the Services Specification.
2 Equipment
2.1 The Contractor will use the Authority Equipment and provide the Contractor Equipment in order to meet the Services Specification and provide the Services at the Facilities (as provided for further below);

2.2 Insofar as the Contractor will use in connection with the provision of the Services any of the Authority Equipment, the Authority shall make such equipment available to the Contractor but in no circumstances may any of the Authority Equipment be moved to any premises other than the Facilities at which they are located without the Authority's Representative's prior written consent (such consent not to be unreasonably withheld or delayed).

2.3 The Contractor shall use the Authority Equipment solely in connection with the provision of the Services at the Facilities (except with the written consent of the Authority's Representative) and shall make good any damage to the Authority Equipment caused by a negligent or wilful act or omission of the Contractor, its sub-contractors, staff, servants or agents. Any such damage shall be remedied by the Contractor in accordance with the reasonable instructions of the Authority's Representative and all costs incurred in complying with this clause shall be borne by the Contractor.

2.4 The Authority does not guarantee, warrant or give any assurances as to the age, condition or state of repair of any item of the Authority Equipment and the Contractor shall be deemed to have carried out its own inspections and made its own assessment of the Authority Equipment and to accept the Authority Equipment as seen.

2.5 Without prejudice to its other obligations under this Agreement, the Contractor shall be responsible for the maintenance of the Authority Equipment and the Contractor Equipment so as to comply with the Services Specification.

2.6 The Authority Equipment shall remain the property of the Authority and shall be delivered up at the end of the Contract Period or earlier termination or as directed by the Authority (except insofar as it has reached the end of its useful life and has been disposed of).

2.7 Within three (3) months of the Services Commencement Date the Contractor will prepare an inventory showing details of all equipment at the Facilities, including details of the Authority Equipment and the Contractor Equipment (the Inventory). The Contractor will maintain and update the Inventory annually and as details of the assets listed in it change. The Contractor will provide an up to date copy of the Inventory to the Authority three (3) months prior to the commencement of each Contract Year.

3 Supply of Contractor Equipment

3.1 The Contractor shall supply, install and commission Contractor Equipment for each Facility in accordance with and so as to meet the Services Specification.
3.2 In relation to the New Facilities, the Contractor shall carry out the supply, installation and commissioning of the Contractor Equipment in accordance with and so as to meet the Services Specification and so as not to delay the New Facilities Services Commencement Dates and so as to ensure that the Contractor Equipment is supplied, installed and commissioned at each New Facility by the relevant New Facilities Services Commencement Date.
3.3 The Contractor shall supply, install and commission the Contractor Equipment in accordance with Good Industry Practice, in a good and workmanlike manner, in accordance with Legislation and (if applicable) Necessary Consents and Guidance.

3.4 The Contractor shall upon request provide to the Authority access to all the Contractor's records, receipts, invoices, reports, drawings, technical specifications and performance logs required by the Authority to enable them to accurately assess any Contractor Equipment supplied, installed or commissioned by the Contractor or Contractor Equipment which the Contractor proposes to supply, install or commission.

3.5 The Contractor shall at its own cost procure the making good of any damage to any property at the Facilities or to adjacent property which may be caused by the Contractor or any Contractor Related Party, in carrying out its obligations under this clause 2 (Supply of Contractor Equipment) and shall be answerable for and shall indemnify the Authority against all Direct Losses in relation to any claim by any person caused by a failure of the Contractor to comply with its obligations under this clause 2 (Supply of Contractor Equipment) or otherwise howsoever arising in relation to the carrying out of the supply and installation of the Contractor Equipment except to the extent such failure arises due to the negligence or breach of contract of the Authority or an Authority Related Party.

3.6 If following any inspection of the Contractor Equipment during installation or when installed the Authority discovers any defects in any Contractor Equipment or that the Contractor has not complied with its obligations under this Agreement in relation to such equipment, the Authority may increase its level of monitoring until such time as the Contractor shall have demonstrated to the reasonable satisfaction of the Authority that it is capable of performing and will perform all its obligations relating to the supply, installation and commissioning of the Contractor Equipment in accordance with this Agreement.

3.7 The Contractor shall give at least 10 Business Days' written notice to the Authority of the date on which the Contractor Equipment will be installed at a Facility and shall ensure that they and any other person authorised by the Authority are invited to witness any, and are provided with all information they may reasonably require in relation to, testing of the Contractor Equipment.

3.8 Prior to a New Facility Services Commencement Date, if any Contractor Equipment for that New Facility is not in accordance with this Agreement the Authority, without prejudice to its rights, may:

3.8.1 issue instructions requiring the removal from the New Facility of all or any of such defective equipment; and/or

3.8.2 after consultation with the Contractor, issue an instruction changing the specification for or type of equipment as a consequence of any such non-compliance.

3.9 All Contractor Equipment must either be owned by the Contractor or hired by the Contractor pursuant to an agreement of simple hire or hire purchase containing clauses typical in the ordinary course of business for these types of agreement and on reasonable commercial terms. Such agreement of hire or hire purchase must contain the following provisions:

3.9.1 a clause permitting the Contractor to novate or assign the agreement to the Authority or to a New Contractor; and

3.9.2 in the case of an agreement of simple hire, a clause that the owner will, on request, hire the item to the Authority or New Contractor on no less favourable terms than those under which the items were hired to the Contractor.

Appendix 3
Co-operation and Warranty Agreement

	Dated

[BUILDING CONTRACTOR] (1)

[LEISURE OPERATOR] (2)

[                                        ] COUNCIL (3)

CO-OPERATION AND WARRANTY AGREEMENT

relating to

the design and construction of leisure facilities at [                         ]




[Drafting note 1: This Co-operation and Warranty Agreement has been prepared as a suggested link between a Building Contractor, Leisure Operator and Council on a project where a separate Leisure Operating Contract and Building Contract are being used and where the Leisure Operator is expected to become involved in the design development process. This document should be reviewed thoroughly and updated to reflect the details of each particular project.]

[Drafting note 2: defined terms to be checked against final form Leisure Operating Contract.]
THIS DEED is made on
BETWEEN:

(1) [BUILDING CONTRACTOR] (registered in England and Wales under company number [                                     ]) whose registered office is at [                                                                                                           ] (the Building Contractor);

(2) [LEISURE OPERATOR] (incorporated and registered in England and Wales under company registration number [                                           ]), the registered office of which is at [                                                                                                           ] (the Leisure Operator) which expression includes its permitted successors in title and assigns); and

(3) [                                                           ] COUNCIL of [                                                                                                           ] (the Authority).

BACKGROUND

(A) By a contract dated [                                           ] (the Building Contract) the Authority has appointed the Building Contractor to design and construct facilities at [

                                                                                                ] (the New Facilities).
(B) By an agreement dated [



] (the Leisure Operating Contract) the Authority has appointed the Leisure Operator to provide services in at the New Facilities.

(C) This Deed sets out the rights and responsibilities of the Building Contractor and the Leisure Operator to each other with respect to the New Facilities.

1 DEFINITIONS AND INTERPRETATION

Unless expressly defined otherwise in this Deed, any defined term in this Deed shall have the same meaning given to such term in the Leisure Operating Contract.

2 OPERATIVE PROVISIONS

In consideration of the payment of one pound (£1) by the Leisure Operator to the Building Contractor, receipt of which the Building Contractor acknowledges.

3 BUILDING CONTRACTOR'S WARRANTY AND LIABILITY

3.1 The Building Contractor warrants to the Leisure Operator that it has carried out and will continue to carry out its duties under the Building Contract in accordance with the Building Contract and that it has exercised and will continue to exercise, in carrying out the design of the Works, reasonable skill care and diligence to be reasonably expected from an appropriately qualified and competent professional designer providing those works in relation to a project of a similar size and scope to the Works. In particular and without limiting the generality of the foregoing the Building Contractor covenants with the Leisure Operator that it has carried out and will carry out and complete the Works in accordance with the Building Contract and duly observe and perform all its duties and obligations thereunder.
3.2 The Building Contractor shall be entitled in any action or proceedings by the Leisure Operator to raise equivalent rights in defence of liability (except for set off or counterclaim) as it would have against the Contractor under the Building Contract, and shall have no liability under this Deed that is of greater or of longer duration than it would have had if the Leisure Operator had been a party to the Building Contract as joint employer. Upon the expiration of twelve (12) years from the date of issue of the [Acceptance Certificate] in accordance with the Building Contract, the liability of the Building Contractor under this Deed shall cease and determine, save in relation to any claims made by the Leisure Operator against the Building Contractor and notified by the Leisure Operator to the Building Contractor in writing prior thereto.
4 DEFECTS IN THE NEW FACILITIES

4.1 The Leisure Operator shall as soon as reasonably practicable notify the Authority and Building Contractor in writing whenever after a New Facilities Works Completion Date it becomes aware of any Defect in the Works in relation to that New Facility which it considers (acting reasonably) is the Building Contractor's responsibility to remedy pursuant to its obligations under the Building Contract. The notice will specify (i) the nature of the alleged Defect (ii) the impact of the alleged Defect in relation to the use of the New Facilities and impact on Users and Revenue and (iii) the steps (if any) which it intends to take under clause 4.3.
4.2 The Building Contractor shall respond in writing to the notice and then the Leisure Operator and Building Contractor shall meet to decide who will complete any required remedial works.
4.3 If the Defect in the Works requires immediate temporary work in order to avoid, mitigate or eliminate an emergency or where the health and safety of persons or the physical integrity of any part of the Works or the New Facilities is under immediate threat or where such works or other preventative measure is required to minimise or prevent further damage to the whole or any part of the relevant New Facility, then the Leisure Operator shall upon notice to the Authority (with a copy to the Building Contractor) take such reasonable steps as a prudent leisure operator would take to carry out such work within a reasonable time (having regard both to the nature and severity of the threat) as will eliminate or mitigate (as far as is reasonably possible) any such emergency, threat or further damage. The Leisure Operator shall provide details of the action it has taken pursuant to this clause 4.3 to the Authority (with a copy to the Building Contractor) within 24 hours of taking such action.
4.4 The Leisure Operator acknowledges the obligation of the Building Contractor to repair a Defect in accordance with clause [     ] of the Building Contract and its right to carry out such repairs.
4.5 The Leisure Operator is entitled to repair a Defect if the Building Contractor has not repaired such defect in accordance with clause [     ] of the Building Contract.
4.6 Where the Leisure Operator carries out remedial works to Defects pursuant to clause 4.3 or 4.5, the Building Contractor shall reimburse to the Leisure Operator such reasonable costs of repair as are incurred by the Leisure Operator.
4.7 Where the Building Contractor or a third party contractor is carrying out remedial work to a Defect, the Leisure Operator shall render such assistance as is reasonable to the Building Contractor and/or the third party contractor (but without interference to the Services).
4.8 Where the Leisure Operator carries out any remedial work to remedy any Defect it shall:
4.8.1 keep detailed records of all costs and expenses properly and reasonably incurred in remedying such Defect; and
4.8.2 submit invoices in respect of such costs and expenses to the Building Contractor (with a copy to the Authority) on a monthly basis. All works carried out will be charged by the Leisure Operator at cost and VAT shall be added at the appropriate rate and a VAT invoice issued.
4.9 The Leisure Operator shall allow the Building Contractor and its sub-contractors access to the New Facilities' Sites to carry out any remedial works.
4.10 The Leisure Operator and Building Contractor shall undertake remedial work in accordance with the standards of performance, design and workmanship in the Building Contract and in a manner so as not to interfere, hinder or delay the Services.
4.11 Where the Building Contractor is rectifying items on the [Snagging List] such remedial work shall be carried out in consultation with the Leisure Operator, and the Building Contractor shall not undertake the completion of any items on the Snagging List or other remedial work to remedy a Defect except within the periods allowed for such work to be carried out under the Leisure Operating Contract or otherwise outside core opening hours of the New Facilities and shall endeavour to carry out such work in a manner so as not to cause or give rise to any Performance Deductions under the Payment and Performance Monitoring System. To the extent any such work gives rise to Unavailability, the Building Contractor shall be liable to the Leisure Operator.
4.12 When the Building Contractor undertakes remedial works in respect of any defective work and it is subsequently agreed or determined by dispute resolution that such defective work was either not a Defect or was a Defect but not due to any default of the Building Contractor it shall, following such agreement or determination, submit an invoice to the Leisure Operator for all of its costs, losses and expenses in carrying out the remedial works as may be agreed or determined. All works carried out will be charged at cost and VAT shall be added at the appropriate rate and a VAT invoice issued.
4.13 If the Leisure Operator disputes that it is responsible for such Defect it shall notify the Authority and the Building Contractor and the responsibility (as between the Building Contractor and the Leisure Operator) for the costs payable in accordance with clause 4.12 shall either be as agreed between the Leisure Operator and the Building Contractor or otherwise as determined through the Dispute Resolution Procedure.
4.14 All rights, title benefits and interests in any guarantees or manufacturers' warranties which the Building Contractor holds or otherwise has the benefit of from any manufacturer, supplier or other third party in connection with any plant, materials or equipment installed in or incorporated in the Works shall remain vested in the Building Contractor provided that in the event of any defective plant, materials or equipment for which a warranty or guarantee is available, the Leisure Operator shall, if it is agreed or determined that the Leisure Operator is responsible for such Defect, be entitled in the Building Contractor's name at the Leisure Operator's cost to pursue remedies available under such warranty or guarantee against the relevant manufacturer or supplier.
4.15 For the avoidance of doubt the Building Contractor shall have no liability to the Leisure Operator to the extent any claim against the Building Contractor arises from any default by the Leisure Operator in the provision of the Services or the maintenance of the relevant New Facility.
5 LIABILITY

5.1 Where:
5.1.1 the Building Contractor is in breach or fails to perform or observe its obligations under the Building Contract or this Deed and such breach, non-performance or non-observance causes the Leisure Operator to be liable to the Authority for Performance Deductions and/or causes the Leisure Operator to incur losses and/or causes any other breach or liability of the Leisure Operator under the Leisure Operating Contract then the Building Contractor shall (save if and to the extent that the Leisure Operator has failed to take reasonable steps to avoid, reduce or mitigate any such liability under the Leisure Operating Contract) be obliged to make payment to the Leisure Operator as the case may be as stipulated in clause 6; or
5.1.2 after the issue of the [Certificate of Service Availability] for a New Facility if the Leisure Operator is in breach or fails to perform its obligations under the Leisure Operating Contract and/or this Deed and such breach, non-performance or non-observance causes a breach or liability of the Building Contractor under the Building Contract or causes the Building Contractor to incur costs or expenses in relation to remedial works in circumstances where it is not in breach of the Building Contract or this Deed then the Leisure Operator shall (save if and to the extent that the Building Contractor has failed to take reasonable steps to avoid, reduce or mitigate any such liability under the Building Contract) be obliged to make payment to the Building Contractor as stipulated in clause 6; or
5.1.3 for the purposes of clauses 5.1 and 5.2 (and where the context so requires in this Deed) each party incurring costs, suffering Performance Deductions or suffering a loss as referred to in clauses 5.1 and 5.2 shall be referred to as the Affected Party and the party in breach or default shall be referred to as the Defaulting Party.
5.2 Where any party is in breach of its obligations under this Deed the party in breach shall be obliged to make payment to the Affected Party as stipulated in clause 6.
5.3 The Building Contractor shall be responsible for:
5.3.1 remedying all Defects that are agreed or determined to be the Building Contractor's responsibility under clause [  ] hereof and which appear during the [Defects Liability Period] under the Building Contract; and
5.3.2 all [Latent Defects] arising due to any negligence, default, or non-performance of the Building Contractor in complying with its obligations under the Building Contract.
5.4 The Building Contractor shall remain liable to the Authority under the Building Contract.
5.5 For the avoidance of doubt, the Leisure Operator confirms that it shall not hold the Authority responsible for any breaches of the Building Contractor and its only remedy for such breaches shall be against the Building Contractor.
6 REIMBURSEMENT

6.1 Where the provisions of clause 5.1 or 5.2 apply, the Defaulting Party shall be liable to make any or all (as the case may be) of the following payments (but no other) to the Affected Party as agreed or determined (and the liability of the Defaulting Party shall be limited accordingly):
6.1.1 the reasonable costs of repair renewal or reinstatement of any part or parts of the Works to the extent that the Affected Party incurs such costs and/or is liable either directly or indirectly or by way of financial contribution;
6.1.2 any relevant Performance Deductions made by the Authority from sums due to the Affected Party under its contract referred to in clause 5; and/or
6.1.3 any losses, costs or damages incurred by the Affected Party referred to in clause 5 and where losses include loss of revenue of the Leisure Operator the maximum loss of Revenue recoverable by the Leisure Operating Contractor shall be calculated by reference to Schedule 23 (Loss of Revenue) of the Leisure Operating Contract which shall apply to this Deed;
6.1.4 in the event such default causing termination of the Leisure Operating Contract, any [Sub-Contractor Breakage Costs] and other termination sums relevant to the Affected Party; and/or
6.1.5 interest at the [Prescribed Rate] on the sums referred to in clauses 6.1.1–6.1.3 inclusive in each case from and including the date upon which the sums were paid or allowed or incurred as appropriate by the Affected Party until but excluding the date upon which the same are paid under this clause 6.
6.2 The liability of the Building Contractor to the Leisure Operator in relation to Performance Deductions shall not exceed Performance Deductions levied by the Authority in relation to the same failure under the Payment and Performance Monitoring System.
Design Development Procedure

7 WORKS PROGRAMME

7.1 The Leisure Operator acknowledges that it has reviewed the [Construction Programme] and is satisfied as to the periods available for consultation meetings, the submission of proposals and review periods in relation to the design development. If, at any time the actual progress of the Works does not conform with the current [Construction Programme] the Building Contractor shall notify the Leisure Operator of any proposed changes to the [Construction Programme] and provide copies of any revisions which it has provided to the Authority pursuant to the Building Contract.
7.2 The Leisure Operator shall be entitled to comment on any proposed revisions to the [Construction Programme] and the Building Contractor shall have due regard to all such comments, but shall not be obliged to adopt or implement such comments.
8 DESIGN DEVELOPMENT

8.1 The Parties acknowledge that the Leisure Operating Contract has been executed at a stage when the design of the Works is broadly complete and the Leisure Operator is satisfied that the design of the Works as set out in the [Contractor's Proposals] (at the date of the Leisure Operating Contract) will if complied with satisfy the Services Specification insofar as it relates to the Services and is not inconsistent with the Service Delivery Proposals.
8.2 The Building Contractor agrees to be bound by and to comply with the provisions of clause [  ] and Schedule [    ] of the Building Contract [DN – reference to be included as to the design development process in the Building Contract]. In particular, the Building Contractor shall:
8.2.1 adhere at all times to the dates set out in and procure the deployment of the resources required by clause [   ] and Schedule [  ] of the Building Contract in relation to such procedures and submissions;
8.2.2 make the submissions and implement or otherwise respond to the comments of the Authority in consultation with the Leisure Operator; and
8.2.3 elect, where appropriate, whether or not to dispute such comments and which of the alternative provisions set out in Schedule [  ] of the Building Contract the Building Contractor would wish to pursue in the event of any such dispute,
but subject to the provisions of clause 8.3.

8.3 At least [5] Working Days prior to the date for submitting [Reviewable Design Data] or [Submitted Items] in accordance with Clause [  ] and Schedule [ ] of the Building Contract, the Building Contractor shall provide two copies of the draft [Submitted Item] to the Leisure Operator. The Leisure Operator shall be entitled prior to the date for submission of such [Submitted Item] to request further information, comment on or reject the draft [Submitted Item] applying any status designations as set out in paragraph [   ] of Schedule [    ] of the Building Contract with a written explanation of the reason for such categorisation where appropriate.
8.4 Without prejudice to clause 8.3 the Building Contractor shall prior to submitting a [Submitted Item] to the Authority use all reasonable endeavours to accommodate within any [Submitted Item] any modification requested by the Leisure Operator to facilitate compliance by it with its obligations and which would not in either case materially increase the cost of, delay or impede the progress of the Works.
8.5 In reviewing a [Submitted Item] and in accepting the same the Leisure Operator acknowledges that subject to clause 8.7 it is satisfied that the design of the Works as set out in such [Submitted Item] will, if complied with, satisfy the Services Specification in relation to the Services and lifecycle requirements and is not inconsistent with the Service Delivery Proposals.
8.6 The parties' representatives shall meet and consult with one another as often as is necessary (both before and after submission of a [Submitted Item]) to maximise the efficient operation of the procedures set out in this clause 8, and clause [  ] and Schedule [  ] of the Building Contract and the Building Contractor and Leisure Operator shall make available representatives with the degree of seniority and professional skill necessary to attend design meetings and consultations and to assist such meetings and consultations to be implemented in a constructive and informed manner.
8.7 For the avoidance of doubt no inspection, marking, comment, authorisation, approval or deemed approval or failure to inspect, comment, authorise or approve by the Leisure Operator or any other person on behalf of the Leisure Operator shall relieve the Building Contractor of any liability which it would otherwise have under the Building Contract or this Deed in relation to the design and construction of the Works.
9 DOCUMENTS

9.1 The Building Contractor hereby grants (or, if such grant cannot legally take place until a later date, agrees to grant)  to the Leisure Operator with effect from the date of this Deed or in the case of drawings, details, plans, specifications, schedules, reports, calculations and other work and data (and the designs contained within them) prepared by or for the Building Contractor in connection with the Works (the Documents) not yet in existence with effect from the creation thereof, a royalty-free non-exclusive licence (such licence to remain in full force and effect notwithstanding completion of the Building Contractor's obligations under the Building Contract or the termination of the Building Contract or the determination of the Building Contractor's engagement under the Building Contract or any dispute under these or hereunder) to use and to reproduce all Documents for any purpose whatsoever connected with the Works and such other purposes as are reasonably foreseeable including, but without limitation, the execution, completion, maintenance, letting, advertisement, modification, extension, reinstatement and repair of the Works, and such licence will carry the right to grant sub-licences and will be transferable to third parties. The Leisure Operator will not hold the Building Contractor liable for any use it may make of the Documents for any purpose other than that for which they were originally provided by it other than for such other uses as are reasonably foreseeable unless the Building Contractor authorises such use and confirms the Documents are suitable for it. The Building Contractor will not grant to any third party the right to use any of the Documents save under any warranty it is obliged to give under the Building Contract or hereunder or as otherwise required to enable it to fulfil its obligations under the Building Contract.
9.2 The Building Contractor agrees on reasonable request at any time and following reasonable written prior notice to give the Leisure Operator or those authorised by it access to the Documents and to provide copies (including copy negatives and CAD disks) thereof at the Leisure Operator's expense.
9.3 The Building Contractor warrants to the Leisure Operator that he has used the standard of skill, care and diligence as set out in clause 3.1 to see that the Documents (save to the extent duly appointed sub-contractors have been used to prepare the same) are its own original work and that in any event their use in connection with the Works will not infringe the rights of any third party.
10 INSURANCE
The Building Contractor hereby covenants with the Leisure Operator to:
10.1 take out and maintain Professional Indemnity insurance cover with a limit of indemnity that shall be a minimum of [include the figure from the Building Contract] for any one claim in relation to the Works and that it will maintain such insurance with reputable insurers carrying on business in the European Union from the date hereof until twelve (12) years after the issue of the [Acceptance Certificate] (as defined in the Building Contract) in accordance with clause [     ] of the Building Contract, provided that such insurance is generally available in the market to members of the Building Contractor's profession at commercially reasonable rates and provided further that payment of any increased or additional premiums required by insurers by reason of the Building Contractor's own claims record or other acts, omissions, matters or things peculiar to the Building Contractor will be deemed to be within the reasonable rates;
10.2 provide evidence (as and when reasonably required by the Leisure Operator) satisfactory to the Leisure Operator of the Professional Indemnity insurance referred to in clause 10.1 being in full force and effect from the date of the Building Contract (such evidence to include details of the cover);
10.3 provide the Leisure Operator with notice of:
10.3.1 any cancellation of the Professional Indemnity insurance referred to in clause 10.1 not less than thirty (30) days prior to the relevant cancellation date; and
10.3.2 any adverse material changes to or suspension of cover relevant to the Works not less than thirty (30) days prior to the relevant change or suspension; and
10.4 inform the Leisure Operator as soon as reasonably practicable of any claim under the Professional Indemnity insurance referred to in clause 10.1 in respect of the Works in excess of [one million pounds (£1,000,000)] and provide such information to the Leisure Operator as the Leisure Operator may reasonably require in relation to such claim and provide notice of any potential breach of the aggregate limit of the policy.
11 PROHIBITED MATERIALS

Subject to the standard of skill and care set out at clause 3.1, the Building Contractor warrants that:

11.1 it has not used or permitted to be used or specified and will not use or specify for use or permit to be used;

11.2 it is not aware and has no reason to suspect or believe that there have been or will be used; and

11.3 it will promptly notify the Leisure Operator in writing if it becomes aware or has reason to suspect or believe that there have been or will be used, in or in connection with the Works, any materials or substances other than in conformity with:

11.3.1 the guidance given in the edition current at the date of specification and/or use of the publication "Good Practice in Selection of Construction Materials" published by Ove Arup & Partners in 1997; and

11.3.2 relevant British and European Standards or Codes of Practice.

12 NOTICES

Any notice to be given by any party will be sufficiently served if sent by hand, by facsimile transmission or by post to the registered office or if there is none the last known address of the party to be served. Any notice sent by hand will be deemed to be served on the date of delivery and any notice sent by facsimile transmission will be deemed to be served in full at the time recorded on the facsimile report sheet, provided that if any notice sent by hand or facsimile is sent after 4.45 pm on any day it will be deemed to be served on the next Business Day. Any notice sent by post will be deemed to have been duly served at the expiration of 48 hours after the time of posting if the end of that period falls before 4.45pm on a Business Day and otherwise on the next Business Day.

13 ASSIGNMENT

The benefit of and the rights of the Leisure Operator under this Deed may be assigned without the consent of the Building Contractor on two occasions only and the Leisure Operator will notify the Building Contractor in writing following any such assignment specifying the name and address of the assignee and the date of the assignment provided that the Leisure Operator may only exercise its rights to assign under this clause 13 at the same time as and to the same assignee as the Leisure Contract is assigned in accordance with the Leisure Contract. The Building Contractor will not contend that any such assignee is precluded from recovering any loss resulting from any breach of this Deed (whatever the date of such breach) by reason only that that person is an assignee and not the original beneficiary hereunder or by reason that the original beneficiary or any intermediate beneficiary escaped any loss resulting from such breach by reason of the disposal of any interest in the Site or that the original beneficiary or any intermediate beneficiary has not suffered any, or as much, loss.

14 REMEDIES

The rights and benefits conferred upon the Leisure Operator and Building Contractor by this Deed are in addition to any other rights and remedies they may have against each other including without prejudice to the generality of the foregoing any remedies in negligence.

15 INSPECTION OF DOCUMENTS

The Building Contractor's liabilities under this Deed will not be in any way reduced or extinguished by reason of any inspection or approval of documents or attendance at site meetings or other enquiry or inspection which the Leisure Operator may make or procure to be made for its benefit or on its behalf.

16 COUNTERPARTS

This Deed may be executed in one or more counterparts. Any single counterpart or a set of counterparts executed, in either case, by all the parties shall constitute a full and original instrument for all purposes.

17 APPLICABLE LAW AND JURISDICTION

This Deed will be construed in accordance with English law and be in all respects subject to the exclusive jurisdiction of the English courts.

18 THIRD PARTY RIGHTS

This Deed is enforceable by the original parties to it and by their successors in title and permitted assignees. Any rights of any person to enforce the terms of this Deed pursuant to the Contracts (Rights of Third Parties) Act 1999 are excluded.

IN WITNESS of which this document is executed as a Deed and is delivered on the date first before written

EXECUTED AS A DEED by the BUILDING CONTRACTOR acting by two of its directors or a director and its secretary:

Director
Director/Secretary
EXECUTED AS A DEED by the LEISURE OPERATOR acting by two of its directors or a director and its secretary:

Director
Director/Secretary

[Drafting note: include Authority execution clause]

Appendix 4
Drafting rider relating to the handover and operation of a new build or refurbished facility
Definitions:

Additional New Facility Changes

has the meaning given to it in clause 1.1;

Ancillary Rights

(a) a non-exclusive licence to enter and remain upon those parts of the New Facility that the Contractor and/or any Contractor Related Party requires access to in order to carry out the Mobilisation Tasks or provide the Services;

(b) such rights of access to and egress from the New Facility as are necessary for the Contractor and any Contractor Related Party to perform their obligations and exercise their rights under this Agreement and in particular for the purposes of implementing the Mobilisation Tasks and providing the Services provided that such rights may be varied by the Authority and such variation will be deemed to be a [Medium Value Change]; and

(c) rights of free and uninterrupted passage and running of water soil gas electricity telephone and other services provided that such rights of passage may be varied by the Authority to such alternative routes as the Authority may reasonably specify from time to time and such variation will be deemed to be a [Medium Value Change]; 

provided that

(d) the rights are granted insofar as the Authority is capable of granting them and such rights are subject to the Disclosed Title Matters, Disclosed Searches and Replies to Enquiries; and

the rights shall not in any circumstances entitle the Contractor or any Contractor Related Party to exclusive occupancy or exclusive possession of any part of the New Facility (save as may be required by the Contractor and approved by the Authority (such approval not to be unreasonably withheld or delayed) in order to comply with relevant health and safety legislation) on a temporary basis;
Building Contract

the building contract to be entered into between the Authority and a Building Contractor for the design and construction of a New Facility in the Agreed Form;

Building Contractor

any building contractor appointed or to be appointed by the Authority in respect of the design and construction of the New Facility;

Certificate of Practical Completion

means the certificate of practical completion to be issued in respect of the New Facility under the Building Contract;

Handover Date

has the meaning given to it in clause 1.7;

Initial Design

has the meaning given to it in clause 1.1;

Initial Phase

in relation to the New Facility, the period of no more than [    ] weeks from and including the Handover Date for the carrying out of the Mobilisation Tasks;
Mobilisation Tasks

has the meaning given to it in clause 1.10;

New Facility

the new sports and leisure facilities indicated as such in Part [   ] of Schedule [   ] (Facilities) and New Facilities shall be construed accordingly;
New Facility Changes

has the meaning given to it in clause 1.1;
Planned Handover Date
[Insert date that the New Facility works are planned to achieve practical completion] or such other date agreed or determined in respect of any Authority Change or as agreed between the parties;

Required Periods

has the meaning given to it in clause 1.2.3;

[Drafting Note: The following clauses should be inserted into the LOC. If there are no Initial Services, these provisions can be inserted at clause 9 of the LOC. Parties will need to ensure that the cross referencing between the definitions above and the drafting below match up].
1.1 The Parties acknowledges that the LOBTA as at the date of this Agreement has been developed on the basis of the design and specification of the New Facility made available at tender stage which is attached at Schedule [  ] (Construction Plans/Specifications) (the “Initial Design”) and on the basis that there are no planning conditions with which the Contractor will be required to comply. [It is acknowledged by the parties that the design and specification of the New Facility has developed further, has not been reviewed or examined by the Contractor and that the design development and value engineering process is in any event continuing following the date of this Agreement.]

In the event that there are any changes in the design or specification of the New Facility from the Initial Design as at the date of this Agreement or any planning conditions or other third party agreements apply with which the Contractor will be required to comply (“New Facility Changes”):

1.1.1 the Authority shall promptly notify the Contractor and any such changes shall be deemed to be an Authority Change; and
1.1.2 any such New Facility Changes and any surveys provided in respect of the New Facility as at the date of this Agreement shall not be deemed to be Disclosed Data.

1.2 In the event that following the date of this Agreement and prior to the Handover Date there are any changes in the design or specification of the New Facility proposed or required to be made by or on behalf of the Authority or the Building Contractor or any of its sub-contractors or professional consultants or any planning conditions or other third party agreements apply or are proposed to apply with which the Contractor will be required to comply (“Additional New Facility Changes”) the following shall apply:-

1.2.1 the provisions of clauses 1.2.1 to 1.2.7 are intended to establish an iterative consultation process whereby the Contractor participates with the Authority in relation to the comment and/or approval of Additional New Facility Changes;

1.2.2 the Authority confirms that the Building Contractor has allowed within its construction programme periods of time for design consultation and the submission of proposals and a review period for those proposals including dates by which the Authority is required to respond to the Building Contractor and the Authority shall provide the Contractor with full details of the construction programme and time periods referred to above;

1.2.3 the Authority shall promptly submit full details of any Additional New Facility Changes to the Contractor and details of the periods within which the Authority is required to respond to or to instruct the Building Contractor, such periods to be reasonable having regard to the nature and extent of the Additional New Facility Changes (”Required Periods”);

1.2.4 the parties shall discuss the Additional New Facility Changes and the Contractor shall provide any comments it may have to the Authority in due time to enable the Authority to respond to or instruct the Building Contractor within the relevant Required Periods;

1.2.5 if the Contractor considers that any Additional New Facility Change is likely to result in or give rise to any change in the Services or any part of them, any material additional cost in providing the Services or any part of them, any impact on use of the New Facility by Users and consequent impact on User revenue or which is likely to result in or give rise to a material change in the risk profile of the Contractor in respect of the operation of the New Facility or otherwise under this Agreement, the Contractor shall promptly notify the Authority of the same and such Additional New Facility Change shall be deemed to be an Authority Notice of Change and subject to clause 1.2.7 below the provisions of Schedule 24 (Change Protocol) shall apply;

1.2.6 if the Contractor does not provide any comments as referred to in clause 1.2.4 above or provide any notification as referred to in clause 1.2.5 above, the Contactor shall be deemed to have accepted the Additional New Facility Change and that it will not be treated as an Authority Change;

1.2.7 it is acknowledge by the parties that where pursuant to clause 1.2.6 the Change Protocol applies, the periods within which (as the case may be) the Contractor’s Small Value Change proposal, Estimate, or High Value Change Proposal (as defined in the Change Protocol) or Authority’s approval are to be given may not be expeditious enough to enable the Authority to respond to or instruct the Building Contractor within the relevant Required Periods and the parties shall, adopting a cooperative manner and partnering spirit, expedite the procedure and periods for the submission of proposals, estimates, information and approvals as is practicable with a view to achieving those Required Periods provided that in the event that a dispute arises in respect of Additional New Facility Change, nothing in this clause 1.2 shall prevent either party from referring such dispute to the Dispute Resolution Procedure; and 

1.2.8 no comments or approval (or failure to comment or approve) by or on behalf of the Contractor on or in relation to any Additional New Facility Change shall in any way diminish or affect the obligations and liabilities of the Building Contractor under the Building Contract or otherwise at law in respect of the design and construction of the New Facility.

1.3 [To the extent the carrying out of any works by or on behalf of the Authority or any Building Contractor disrupts or prevents the operation of the [Existing Facility], such disruption or prevention shall be treated as a Compensation Event and clause [        ] (Compensation Events) shall apply].

1.4 The Authority shall give not less than [12] weeks’ notice of the anticipated date of practical completion of the New Facility to the Contractor and the Authority shall allow the Contractor to attend any inspection meetings and to comment on any matters in respect of practical completion of the New Facility and the extent of any snagging matters (being minor defects, deficiencies or omissions which do not prevent the issue of the Certificate of Practical Completion) to be rectified following the issue of the Certificate of Practical Completion and the Authority shall have due regard to any such comments.

1.5 If the Certificate of Practical Completion is not issued on or before the Planned Handover Date, such delay [shall be deemed to be an Authority Change and the parties shall meet to discuss any consequential adjustments to the LOBTA and Schedule 6 (Payment and Performance Monitoring System) and clause [        ] (Financial Adjustments) shall apply.][ [shall not be deemed to be an Authority Default or an Authority Change and, subject to the other provisions of this Agreement there shall be no adjustment to the LOBTA arising solely as a result of any such delay]

1.6 [If the Certificate of Practical Completion has not been issued by the Planned Handover Date, the Authority shall pay the Contractor the sum of £[x] per day as liquidated and ascertained damages [towards the costs incurred or losses suffered by the Contractor as a direct result of the delay] for the period between the Planned Handover Date and the date of issue of the Certificate of Practical Completion. The Authority acknowledges that the level of liquidated and ascertained damages referred to in this clause is a genuine pre-estimate of the loss which would be suffered by the Contractor and that this clause 1.6 is not intended to constitute and does not constitute a penalty on the Authority.]  

1.7 Upon the date immediately following the date of issue of the Certificate of Practical Completion, the Authority will allow Contractor access to the New Facility (“the Handover Date”) provided that, unless the parties otherwise agree, the Handover Date will not be earlier than the date falling [12] weeks from the date of the notice issued by the Authority as referred to in clause 1.3.

1.8 The Authority shall procure that any snagging matters to be rectified by the Building Contractor shall be completed during the Initial Phase and shall procure that the Building Contractor shall clear all rubbish, materials, scaffolding, temporary structures and equipment from the New Facility. For the avoidance of doubt the Contractor shall not have any responsibility for the carrying out and completion of any snagging matter or defect for which the Building Contractor is responsible.

1.9 During the Initial Phase the Contractor shall have the benefit of Ancillary Rights.
 
1.10 The Contractor shall during the Initial Phase [install in the New Facility in accordance with specifications and drawings first approved by the Authority (such approval not to be unreasonably withheld) all  fixtures and fittings, decorations, equipment and other items listed in the [FF&E schedule] attached at Schedule [    ] (Construction Plans and Specification) of this Agreement as being the Contractor’s responsibility, such works to be executed in a good and workmanlike manner with good quality materials in accordance with the specifications and drawings and in accordance with any applicable Necessary Consents] [carry out the mobilisation tasks set out or referred to in section [     ] of the Service Delivery Proposals.] (“Mobilisation Tasks”).
Appendix 5
Simplified Change Procedure that can be incorporated into Schedule 24 (Change Procedure) of the DBOM and LOC contracts:
Part A – for use in the DBOM Contract;
Part B – for use in the LOC Contract.

These two versions are the same, save for that they include the correct cross referencing and clause numbering specific to each contract.

Part A –Simplified Change Procedure for use at Schedule 24 of the DBOM Contract
SCHEDULE 24

CHANGE PROTOCOL

1 Authority Changes

1.1 Right to propose Authority Changes
 

[“Authority Change” means a change in the Works, the Facilities and/or Services or additional Works and/or Services or a change in the Authority’s Policies [or the removal of a Facility pursuant to clause 18.3B.5 (Judicial Review Proceedings)] that may be requested by the Authority under clause 57 (Authority and Contractor Changes) and the Change Protocol, including any deemed Authority Change as provided in this Agreement;]
The Authority has the right to propose Authority Changes in accordance with this Schedule 24 (Change Protocol).  If the Authority requires an Authority Change, it must serve a notice (an “Authority Notice of Change”) on the Contractor in accordance with paragraph 1.2 (Authority Notice of Change).  The Contractor shall be entitled to refuse an Authority Change which:

1.1.1 requires the Works and/or Services to be performed in a way that infringes any Legislation or is inconsistent with Good Industry Practice or Guidance;

1.1.2 would cause any existing consent to be revoked (or would require a new consent to be obtained to implement the relevant change in the Works and/or Services which, after using reasonable efforts, the Contractor has been unable to obtain);

1.1.3 would materially and adversely affect the Contractor’s ability to deliver the Works and/or Services (except those Works and/or Services which have been specified as requiring to be amended in the Authority Change Notice) in a manner not compensated pursuant to this Schedule 24 (Change Protocol) or this Agreement;
1.1.4 would materially and adversely affect the health and safety of any person;

1.1.5 would, if implemented, materially and adversely change the nature of the Project (including its risk profile);

1.1.6 the Authority does not have the legal power or capacity to require implementation of such Authority Change; or

 1.1.7
where it is not proposed that the Contractor be compensated (so that the Contractor is in no better and no worse position) in the relevant Authority Notice of Change.

1.2
Authority Notice of Change
The Authority Notice of Change shall:

1.2.1
set out the change in the Works, Services or Authority’s Policies required in sufficient detail to enable the Contractor to calculate and provide the estimated Change in Costs and/or Change in Revenue in accordance with paragraph 1.3 (Contractor’s Estimate);

1.2.2
in the event that the Authority Change will require Capital Expenditure, state whether the Authority intends to pay the Contractor the costs involved in implementing the Authority Change or whether the Authority requires the Contractor to use its reasonable efforts to obtain funding in accordance with paragraph 1.9 (Funding for Capital Expenditure); and

1.2.3
require the Contractor to provide to the Authority within [fifteen (15)/twenty (20)] Business Days of receipt of the Authority Notice of Change either:

(a)
confirmation as to when the estimate is to be provided to the Authority (provided that the Contractor shall use all reasonable endeavours to obtain such information as is required expeditiously); or

(b)
an estimate of the likely effects of the proposed variations setting out the information referred to in paragraph 1.3 below 
                               (the “Estimate”).

1.3
Contractor’s Estimate

As soon as practicable and in any event within [fifteen (15) /twenty (20)] Business Days after having received the Authority Notice of Change, the Contractor shall deliver to the Authority the Estimate or confirmation as to when the Estimate is to be provided to the Authority.  The Estimate shall include the opinion of the Contractor on:

1.3.1
whether relief from compliance with obligations is required, including the obligations of the Contractor to achieve the Start on Site Date and/or the Planned Services Availability Date and/or the Planned Post Completion Works Acceptance Date and/or to meet the requirements set out in the Authority’s Requirements during the implementation of the Authority Change;

1.3.2
any impact on the provision of the Works and/or Services including whether the proposed change is in contravention of paragraph 1.1;

1.3.3
any amendment required to this Agreement and/or any Project Document or Ancillary Document as a result of the proposed Authority Change;

1.3.4
any estimated Change in Costs that results from the Authority Change;

1.3.5
any loss of or increase in Revenue that results from the Authority Change;

1.3.6
any Capital Expenditure that is required or no longer required as a result of the Authority Change;

1.3.7
any regulatory approvals which are required; and

1.3.8
the proposed method of certification of any works or the Services required by the proposed Authority Change if not covered by the procedures specified in clause 20 (Certification of Services Availability).

1.4
Discussion

As soon as practicable after the Authority receives the Estimate, the parties shall discuss and agree the issues set out in the Estimate, including:

1.4.1
providing evidence that the Contractor has used reasonable endeavours (including (where practicable) the use of competitive quotes) to oblige its Sub-Contractors to minimise any increase in costs and maximise any reduction in costs;

1.4.2
demonstrating how any Capital Expenditure to be incurred or avoided is being measured in a cost effective manner; and

1.4.3
demonstrating that any expenditure that has been avoided, which was anticipated to be incurred to replace or maintain assets that have been affected by the Authority Change concerned, has been taken into account in the amount which in its opinion has resulted or is required under paragraphs 1.3.4 to 1.3.6 (Contractor’s Estimate).

In such discussions the Authority may modify the Authority Notice of Change (including, in respect of any estimated increase in Capital Expenditure).  In each case the Contractor shall, as soon as practicable, and in any event not more than ten (10) Business Days after receipt of such modification, notify the Authority of any consequential changes to the Estimate.

1.5
Value for Money

If the Contractor does not intend to use its own resources to implement any Authority Change it shall comply with Good Industry Practice with the objective of ensuring that it obtains best value for money (taking into account all relevant circumstances including, in particular, the requirements that the Contractor should not be worse off as a result of the implementation of the Authority Change) when procuring any work, services, supplies, materials or equipment required in relation to the Authority Change.

1.6
Disputes

If the parties cannot agree on the contents of the Estimate, then the dispute will be determined in accordance with the Dispute Resolution Procedure.

1.7
Confirmation or Withdrawal of Authority Notice

As soon as practicable after the contents of the Estimate have been agreed or otherwise determined pursuant to the Dispute Resolution Procedure, the Authority shall:

1.7.1
confirm in writing to the Contractor the Estimate (as modified); or

1.7.2
withdraw the Authority Notice of Change.

1.8
Failure to Confirm Authority Change

If the Authority does not confirm the Estimate (as modified) within [fifteen (15)/twenty (20)] Business Days of the contents of the Estimate having been agreed in accordance with paragraph 1.5 (Value for Money) or determined pursuant to paragraph 1.6 (Disputes), then the Authority Notice of Change shall be deemed to have been withdrawn.  Where there is such a withdrawal (either pursuant to this paragraph 1.8 or paragraph 1.7 above) the Authority shall pay to the Contractor the reasonable additional third party costs incurred by the Contractor in preparing the Estimate provided that:

1.8.1
the Contractor has used all reasonable endeavours to submit a reasonably priced Estimate;

1.8.2
the Contractor has made available to the Authority a cost break down of the Estimate including an estimate of third party costs to be incurred by the Authority in the event the Authority Notice of Change is withdrawn or deemed to be withdrawn;

1.8.3
the Authority has:

(a)
approved the estimate of third party costs referred to in paragraph 1.8.2 above and the type of third party prior to any third party costs being incurred; and

(b)
agreed that, given the nature of the proposed Authority Change it is reasonable to expect the relevant third party to incur costs in preparing the Estimate on the basis of the extent of the proposed change to the Services, the Works and/or the Authority’s Policies and the work required in submitting an accurate Estimate in compliance with this Schedule; and

1.8.4
the Contractor has provided the Authority with such evidence as it may reasonably require in order to verify the additional costs incurred by the Contractor.

1.9
Funding for Capital Expenditure

In the event that the Estimate (as modified) involves estimated Capital Expenditure in excess of [twenty thousand pounds (£20,000) (indexed)] then (unless the Authority has elected to fund such costs in accordance with paragraph 1.2.2 (Authority Notice of Change)) the Contractor shall use its reasonable endeavours to obtain funding for the whole of the estimated Capital Expenditure, on terms reasonably satisfactory to it and satisfactory to the Authority.

1.10
Failure to Obtain Funding for Capital Expenditure

If the Contractor has used its reasonable endeavours to obtain funding for the whole of the estimated Capital Expenditure, but has been unable to do so within forty (40) Business Days of the date that the Authority confirmed the Estimate, then the Contractor shall have no obligation to carry out the Authority Change, unless the Authority agrees within fifteen (15) Business Days of the end of such period to pay the costs for which funding is not available on the basis provided for in paragraph 1.13 (Method of Payment of Authority Contribution).

1.11
Authority Contribution to Funding

The Authority may, at any time following the date on which the Estimate is confirmed, agree to meet all or, to the extent the Contractor has obtained funding for part of the Capital Expenditure, the remaining part of the estimated Capital Expenditure.

1.12
Adjustment to Annual Payment

In the event that the Estimate has been confirmed by the Authority, then the adjustment to the Annual Payment shall be calculated in accordance with clause 69 (Financial Adjustments).

1.13
Method of Payment of Authority Contribution

Where either (a) the Authority Change involves estimated Capital Expenditure of less than [twenty thousand pounds (£20,000) (indexed)] or (b) the Authority agrees to pay the costs for which funding is not available pursuant to paragraph 1.10 (Failure to Obtain Funding for Capital Expenditure) and/or 1.11 (Authority Contribution to Funding):

1.13.1
the Authority and the Contractor shall agree:

(a)
a payment schedule in respect of the payment of such sum reflecting the amount and timing of the costs to be incurred by the Contractor in carrying out the Authority Change to the extent borne by the Authority; and

(b)
where payment for part of an Authority Change reflects the carrying out of, or specific progress towards, an element within the Authority Change, an objective means of providing evidence confirming that the part of the Authority Change corresponding to each occasion when payment is due under the payment schedule appears to have been duly carried out,

(such payment and evidence to be determined in accordance with the Dispute Resolution Procedure in the event of the Authority and the Contractor failing to agree as to its terms);

1.13.2
the Authority shall make payment to the Contractor within [fifteen (15) /twenty (20)] Business Days of receipt by the Authority of invoices presented to the Authority (complete in all material respects) in accordance with the agreed payment schedule (as the case may be, varied by agreement from time to time) accompanied by the relevant evidence (where applicable) that the relevant part of the Authority Change has been carried out; and

1.13.3
if payment is not made in accordance with paragraph 1.13.2 (Method of Payment of Authority Contribution), the Authority shall pay interest to the Contractor on the amount unpaid from the date [fifteen (15) /twenty (20)] Business Days after receipt of the relevant invoice until paid at the Prescribed Rate.

2
Contractor Changes

2.1
If the Contractor wishes to introduce a change in the  Works and/or Services (a “Contractor Change”), it must serve a notice (“Contractor Notice of Change”) on the Authority.

2.2
The Contractor Notice of Change must:

2.2.1
set out the proposed change to the Works and/or Services in sufficient detail to enable the Authority to evaluate it in full;

2.2.2
specify the Contractor’s reasons for proposing the change to the Works and/or Services;

2.2.3
request the Authority to consult with the Contractor with a view to deciding whether to agree to the change to the Works and/or Services and, if so, what consequential changes the Authority requires as a result;

2.2.4
indicate any implications of the change to the Works and/or Services;

2.2.5
indicate, in particular, whether a variation to the Annual Payment is proposed (and, if so, give a detailed cost estimate of such proposed change); and

2.2.6
indicate if there are any dates by which a decision by the Authority is critical.

2.3
The Authority shall evaluate the Contractor Notice of Change in good faith, taking into account all relevant issues, including whether:

2.3.1
a change in the Annual Payment will occur;

2.3.2
the change affects the quality of the Works and/or Services or the likelihood of successful delivery of the Works and/or Services;

2.3.3
the change will adversely interfere with the relationship of the Authority with third parties;

2.3.4
the financial strength of the Contractor is sufficient to perform the changed Works and/or Services;

2.3.5
the residual value of the Assets is reduced; or

2.3.6
the change materially affects the risk or costs to which the Authority is exposed.

2.4
As soon as practicable after receiving the Contractor Notice of Change, the parties shall meet and discuss the matters referred to in it.  During their discussions the Authority may propose modifications or, subject to paragraph 2.9, approve or reject the Contractor Notice of Change.

2.5
If the Authority approves the Contractor Notice of Change (with or without modification), the implementation of the relevant change to the Works and/or Services shall be commenced within five (5) Business Days of or as soon as practicable following the Authority’s acceptance.  Within this period, the parties shall consult and agree the remaining details as soon as practicable and shall enter into any documents to amend this Agreement or any relevant Project Document which are necessary to give effect to the Contractor Change.

2.6
If the Authority rejects the Contractor Notice of Change, it shall give its reasons for such a rejection, provided that nothing in this paragraph 2.6 shall affect the Authority’s right to reject such Contractor Change, the Authority at all times acting reasonably.

2.7
Unless the Authority’s acceptance specifically permits a decrease in the Annual Payment where it is a Surplus Annual Payment or an increase in the Annual Payment where it is a Deficit Annual Payment, there shall be no adjustment to the Annual Payment as a result of a Contractor Change.

2.8
If the change to the Works and/or Services set out in the Contractor Notice of Change causes or will cause the Contractor’s costs or those of a Sub-Contractor to decrease then:


2.8.1 
where a Deficit Annual Payment applies, the Annual Payment shall be adjusted downwards in accordance with clause 69 (Financial Adjustments) to reflect the sharing in the decrease in costs 50:50 as to the Authority and the Contractor respectively; or


2.8.2
where a Surplus Annual Payment applies, subject to clause 69.4.3, the Annual Payment shall be adjusted upwards in accordance with clause 69 (Financial Adjustments) to reflect the sharing in the decrease in costs 50:50 as to the Authority and the Contractor respectively.

2.9
The Authority shall not be entitled to reject a Contractor Notice of Change which is required in order to conform to Legislation, Guidance or a Change in Law.  The costs of introducing a change to the Works and/or Services resulting from a Qualifying Change in Law (including any resulting variation in the Annual Payment) shall be dealt with in accordance with clause 56 (Qualifying Change in Law) and to the extent not dealt with shall be borne by the Contractor.
Part B – Simplified Change Procedure for use at Schedule 24 of the LOC Contract
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2 Authority Changes

2.1 Right to propose Authority Changes
  
[“Authority Change” means a change in the Facilities and/or Services or additional Works and/or Services or a change in the Authority’s Policies that may be requested by the Authority under clause 48 (Authority and Contractor Changes) and the Change Protocol, including any deemed Authority Change as provided in this Agreement;] 

The Authority has the right to propose Authority Changes in accordance with this Schedule 24 (Change Protocol).  If the Authority requires an Authority Change, it must serve a notice (an “Authority Notice of Change”) on the Contractor in accordance with paragraph 1.2 (Authority Notice of Change).  The Contractor shall be entitled to refuse an Authority Change which:

2.1.1 requires the Services to be performed in a way that infringes any Legislation or is inconsistent with Good Industry Practice or Guidance;

2.1.2 would cause any existing consent to be revoked (or would require a new consent to be obtained to implement the relevant change in the Services which, after using reasonable efforts, the Contractor has been unable to obtain);

2.1.3 would materially and adversely affect the Contractor’s ability to deliver the Services (except those Services which have been specified as requiring to be amended in the Authority Change Notice) in a manner not compensated pursuant to this Schedule 24 (Change Protocol) or this Agreement;
2.1.4 would materially and adversely affect the health and safety of any person;

2.1.5 would, if implemented, materially and adversely change the nature of the Project (including its risk profile);

2.1.6 the Authority does not have the legal power or capacity to require implementation of such Authority Change; or

 1.1.7
where it is not proposed that the Contractor be compensated (so that the Contractor is in no better and no worse position) in the relevant Authority Notice of Change.

1.2
Authority Notice of Change
The Authority Notice of Change shall:

1.2.1
set out the change in the Services or Authority’s Policies required in sufficient detail to enable the Contractor to calculate and provide the estimated Change in Costs and/or Change in Revenue in accordance with paragraph 1.3 (Contractor’s Estimate);

1.2.2
in the event that the Authority Change will require Capital Expenditure, state whether the Authority intends to pay the Contractor the costs involved in implementing the Authority Change or whether the Authority requires the Contractor to use its reasonable efforts to obtain funding in accordance with paragraph 1.9 (Funding for Capital Expenditure); and

1.2.3
require the Contractor to provide to the Authority within [fifteen (15)/twenty (20)] Business Days of receipt of the Authority Notice of Change either:

(a)
confirmation as to when the estimate is to be provided to the Authority (provided that the Contractor shall use all reasonable endeavours to obtain such information as is required expeditiously); or

(b)
an estimate of the likely effects of the proposed variations setting out the information referred to in paragraph 1.3 below (the “Estimate”).

1.3
Contractor’s Estimate

As soon as practicable and in any event within [fifteen (15)/twenty (20)] Business Days after having received the Authority Notice of Change, the Contractor shall deliver to the Authority the Estimate or confirmation as to when the Estimate is to be provided to the Authority.  The Estimate shall include the opinion of the Contractor on:

1.3.1
whether relief from compliance with obligations is required, including the obligations of the Contractor to commence the Services;

1.3.2
any impact on the provision of the Services including whether the proposed change is in contravention of paragraph 1.1;

1.3.3
any amendment required to this Agreement and/or any Project Document or Ancillary Document as a result of the proposed Authority Change;

1.3.4
any estimated Change in Costs that results from the Authority Change;

1.3.5
any loss of or increase in Revenue that results from the Authority Change;

1.3.6
any Capital Expenditure that is required or no longer required as a result of the Authority Change;

1.3.7
any regulatory approvals which are required; and

1.3.8
the proposed method of certification of any works or the Services required by the proposed Authority Change.

1.4
Discussion

As soon as practicable after the Authority receives the Estimate, the parties shall discuss and agree the issues set out in the Estimate, including:

1.4.1
providing evidence that the Contractor has used reasonable endeavours (including (where practicable) the use of competitive quotes) to oblige its Sub-Contractors to minimise any increase in costs and maximise any reduction in costs;

1.4.2
demonstrating how any Capital Expenditure to be incurred or avoided is being measured in a cost effective manner; and

1.4.3
demonstrating that any expenditure that has been avoided, which was anticipated to be incurred to replace or maintain assets that have been affected by the Authority Change concerned, has been taken into account in the amount which in its opinion has resulted or is required under paragraphs 1.3.4 to 1.3.6 (Contractor’s Estimate).

In such discussions the Authority may modify the Authority Notice of Change (including, in respect of any estimated increase in Capital Expenditure).  In each case the Contractor shall, as soon as practicable, and in any event not more than ten (10) Business Days after receipt of such modification, notify the Authority of any consequential changes to the Estimate.

1.5
Value for Money

If the Contractor does not intend to use its own resources to implement any Authority Change it shall comply with Good Industry Practice with the objective of ensuring that it obtains best value for money (taking into account all relevant circumstances including, in particular, the requirements that the Contractor should not be worse off as a result of the implementation of the Authority Change) when procuring any work, services, supplies, materials or equipment required in relation to the Authority Change.

1.6
Disputes

If the parties cannot agree on the contents of the Estimate, then the dispute will be determined in accordance with the Dispute Resolution Procedure.

1.7
Confirmation or Withdrawal of Authority Notice

As soon as practicable after the contents of the Estimate have been agreed or otherwise determined pursuant to the Dispute Resolution Procedure, the Authority shall:

1.7.1
confirm in writing to the Contractor the Estimate (as modified); or

1.7.2
withdraw the Authority Notice of Change.

1.8
Failure to Confirm Authority Change

If the Authority does not confirm the Estimate (as modified) within [fifteen (15)/twenty (20)] Business Days of the contents of the Estimate having been agreed in accordance with paragraph 1.5 (Value for Money) or determined pursuant to paragraph 1.6 (Disputes), then the Authority Notice of Change shall be deemed to have been withdrawn.  Where there is such a withdrawal (either pursuant to this paragraph 1.8 or paragraph 1.7 above) the Authority shall pay to the Contractor the reasonable additional third party costs incurred by the Contractor in preparing the Estimate provided that:

1.8.1
the Contractor has used all reasonable endeavours to submit a reasonably priced Estimate;

1.8.2
the Contractor has made available to the Authority a cost break down of the Estimate including an estimate of third party costs to be incurred by the Authority in the event the Authority Notice of Change is withdrawn or deemed to be withdrawn;

1.8.3
the Authority has:

(a)
approved the estimate of third party costs referred to in paragraph 1.8.2 above and the type of third party prior to any third party costs being incurred; and

(b)
agreed that, given the nature of the proposed Authority Change it is reasonable to expect the relevant third party to incur costs in preparing the Estimate on the basis of the extent of the proposed change to the Services and/or the Authority’s Policies and the work required in submitting an accurate Estimate in compliance with this Schedule; and

1.8.4
the Contractor has provided the Authority with such evidence as it may reasonably require in order to verify the additional costs incurred by the Contractor.

1.9
Funding for Capital Expenditure

In the event that the Estimate (as modified) involves estimated Capital Expenditure in excess of [twenty thousand pounds (£20,000) (indexed)] then (unless the Authority has elected to fund such costs in accordance with paragraph 1.2.2 (Authority Notice of Change)) the Contractor shall use its reasonable endeavours to obtain funding for the whole of the estimated Capital Expenditure, on terms reasonably satisfactory to it and satisfactory to the Authority.

1.10
Failure to Obtain Funding for Capital Expenditure

If the Contractor has used its reasonable endeavours to obtain funding for the whole of the estimated Capital Expenditure, but has been unable to do so within forty (40) Business Days of the date that the Authority confirmed the Estimate, then the Contractor shall have no obligation to carry out the Authority Change, unless the Authority agrees within fifteen (15) Business Days of the end of such period to pay the costs for which funding is not available on the basis provided for in paragraph 1.13 (Method of Payment of Authority Contribution).

1.11
Authority Contribution to Funding

The Authority may, at any time following the date on which the Estimate is confirmed, agree to meet all or, to the extent the Contractor has obtained funding for part of the Capital Expenditure, the remaining part of the estimated Capital Expenditure.

1.12
Adjustment to Annual Payment

In the event that the Estimate has been confirmed by the Authority, then the adjustment to the Annual Payment shall be calculated in accordance with clause 61 (Financial Adjustments).

1.13
Method of Payment of Authority Contribution

Where either (a) the Authority Change involves estimated Capital Expenditure of less than [twenty thousand pounds (£20,000) (indexed)] or (b) the Authority agrees to pay the costs for which funding is not available pursuant to paragraph 1.10 (Failure to Obtain Funding for Capital Expenditure) and/or 1.11 (Authority Contribution to Funding):

1.13.1
the Authority and the Contractor shall agree:

(a)
a payment schedule in respect of the payment of such sum reflecting the amount and timing of the costs to be incurred by the Contractor in carrying out the Authority Change to the extent borne by the Authority; and

(b)
where payment for part of an Authority Change reflects the carrying out of, or specific progress towards, an element within the Authority Change, an objective means of providing evidence confirming that the part of the Authority Change corresponding to each occasion when payment is due under the payment schedule appears to have been duly carried out,

(such payment and evidence to be determined in accordance with the Dispute Resolution Procedure in the event of the Authority and the Contractor failing to agree as to its terms);

1.13.2
the Authority shall make payment to the Contractor within [fifteen (15)/twenty (20)] Business Days of receipt by the Authority of invoices presented to the Authority (complete in all material respects) in accordance with the agreed payment schedule (as the case may be, varied by agreement from time to time) accompanied by the relevant evidence (where applicable) that the relevant part of the Authority Change has been carried out; and

1.13.3
if payment is not made in accordance with paragraph 1.13.2 (Method of Payment of Authority Contribution), the Authority shall pay interest to the Contractor on the amount unpaid from the date [fifteen (15)/twenty (20)] Business Days after receipt of the relevant invoice until paid at the Prescribed Rate.

2
Contractor Changes

2.1
If the Contractor wishes to introduce a change in the Services (a “Contractor Change”), it must serve a notice (“Contractor Notice of Change”) on the Authority.

2.2
The Contractor Notice of Change must:

2.2.1
set out the proposed change to the Services in sufficient detail to enable the Authority to evaluate it in full;

2.2.2
specify the Contractor’s reasons for proposing the change to the Services;

2.2.3
request the Authority to consult with the Contractor with a view to deciding whether to agree to the change to the Services and, if so, what consequential changes the Authority requires as a result;

2.2.4
indicate any implications of the change to the Services;

2.2.5
indicate, in particular, whether a variation to the Annual Payment is proposed (and, if so, give a detailed cost estimate of such proposed change); and

2.2.6
indicate if there are any dates by which a decision by the Authority is critical.

2.3
The Authority shall evaluate the Contractor Notice of Change in good faith, taking into account all relevant issues, including whether:

2.3.1
a change in the Annual Payment will occur;

2.3.2
the change affects the quality of the Services or the likelihood of successful delivery of the Services;

2.3.3
the change will adversely interfere with the relationship of the Authority with third parties;

2.3.4
the financial strength of the Contractor is sufficient to perform the changed Services;

2.3.5
the residual value of the Assets is reduced; or

2.3.6
the change materially affects the risk or costs to which the Authority is exposed.

2.4
As soon as practicable after receiving the Contractor Notice of Change, the parties shall meet and discuss the matters referred to in it.  During their discussions the Authority may propose modifications or, subject to paragraph 2.9, approve or reject the Contractor Notice of Change.

2.5
If the Authority approves the Contractor Notice of Change (with or without modification), the implementation of the relevant change to the Services shall be commenced within five (5) Business Days of or as soon as practicable following the Authority’s acceptance.  Within this period, the parties shall consult and agree the remaining details as soon as practicable and shall enter into any documents to amend this Agreement or any relevant Project Document which are necessary to give effect to the Contractor Change.

2.6
If the Authority rejects the Contractor Notice of Change, it shall give its reasons for such a rejection, provided that nothing in this paragraph 2.6 shall affect the Authority’s right to reject such Contractor Change, the Authority at all times acting reasonably.

2.7
Unless the Authority’s acceptance specifically permits a decrease in the Annual Payment where it is a Surplus Annual Payment or an increase in the Annual Payment where it is a Deficit Annual Payment, there shall be no adjustment to the Annual Payment as a result of a Contractor Change.

2.8
If the change to the Services set out in the Contractor Notice of Change causes or will cause the Contractor’s costs or those of a Sub-Contractor to decrease then:


2.8.1 
where a Deficit Annual Payment applies, the Annual Payment shall be adjusted downwards in accordance with clause 61 (Financial Adjustments) to reflect the sharing in the decrease in costs 50:50 as to the Authority and the Contractor respectively; or


2.8.2
where a Surplus Annual Payment applies, subject to clause 61.3.3, the Annual Payment shall be adjusted upwards in accordance with clause 61 (Financial Adjustments) to reflect the sharing in the decrease in costs 50:50 as to the Authority and the Contractor respectively.

2.9
The Authority shall not be entitled to reject a Contractor Notice of Change which is required in order to conform to Legislation, Guidance or a Change in Law.  The costs of introducing a change to the Services resulting from a Qualifying Change in Law (including any resulting variation in the Annual Payment) shall be dealt with in accordance with clause 47 (Qualifying Change in Law) and to the extent not dealt with shall be borne by the Contractor.
Appendix C: Drafting Riders 





Please read the note below before using this template documentation





This template documentation has been produced by Sport England, in consultation with local authorities, leisure operators and leisure, technical and legal advisors in the market to provide assistance to local authorities in the procurement of sports and leisure projects.





The template documentation has been published in good faith by Sport England with the help of its advisors, FMG Consulting and Nabarro LLP, and neither Sport England nor its advisors shall incur any liability for any action or omission arising out of any reliance being placed on the template documentation by any local authority or organisation or other person. Any local authority or organisation or other person in receipt of this template documentation should take their own legal, financial and other relevant professional advice when considering what action (if any) to take in respect of any initiative, proposal, or other involvement with any contractual partnership, or before placing any reliance on anything contained herein.





Drafting notes and footnotes are included within this document to assist with its interpretation. These should be removed prior to using the document/its drafting. Please also see the accompanying Procurement Toolkit for more information.








�Parties to consider whether this should be in the name of the Authority or a joint account in the names of the Authority and the Contractor.


�To be updated to reflect the term of this Agreement and the desired frequency of Lifecycle Reviews.


�Clauses 2.1–2.3 are only likely to be relevant in a deficit scheme where the Authority is paying the Contractor for the Works and Services and wishes to retain control over lifecycle monies. Where there is a surplus or zero subsidy scheme where either no payment if being made or the Contractor is paying the Authority, clauses 2.1 and 2.2 may not be appropriate and the parties will need to consider whether clause 2.3 is appropriate.


�Insert/describe dates – will it be an annual payment or monthly?


�This drafting will need to be amended if the account is not in joint names.


�Authority to consider which termination scenarios they would want this to apply to. For instance, should this be all termination scenarios, or should the Contractor only be entitled to share in any surplus on termination where it is not at fault?


� This will need to be considered and amended or removed depending on how far detailed design and specification of the New Facility has developed by the time of contract execution.


� Authorities may wish to consider with bidders methods of mitigating any delay and including a daily rate of liquidated damages equal to the bidders daily loss of Revenue but recognising that bidders may have other costs to recover such as delayed mobilisation costs, storage costs of equipment etc. Equally, the impact of any delay may be mitigated on the basis that the term of the contract could be expressed to run from the date of commencement of services at the New Facility so the Contractor still has a full contract term to generate revenue. Clause 1.6 sets out a liquidated damages provision that Authorities may wish to consider.


�  This assumes that the Contractor has access but not exclusive possession to carry out the Mobilisation Tasks. If exclusive possession is to be granted, a separate licence to occupy may be preferred (applying the terms of the lease as if it has been entered into) or the lease itself is granted albeit the period of the lease would need to be changed so that it expires on the Expiry Date of the contract which will run from services commencement and not the Handover Date.


� If using this short form procedure the definition of Authority Change will need to be reviewed in the main body of the contract and the following is proposed.


� If using this short form procedure the definition of Authority Change will need to be reviewed in the main body of the contract and the following is proposed.
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